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FROM: PATRICK N. WIEMILLER, Director
Public Works Department

BY: EFREN BANUELOS, Assistant Director
Public Works Department, Capital Management Division

MARK M. JOHNSON, Project Manager .\{4
Public Works Department, Capital Management Division

SUBJECT: 1. ADOPT CEQA NOTICE OF EXEMPTION, PURSUANT TO
SECTION 15302(B)/CLASS 2 OF THE CEQA GUIDELINES, FOR
THE NINTH STREET PEDESTRIAN BRIDGE

2. ADOPT CEQA NOTICE OF EXEMPTION, PURSUANT TO
SECTIONS 15301(C)/CLASS 1 AND 15304(H)/CLASS 4 OF THE
CEQA GUIDELINES, FOR THE DEL MAR PEDESTRIAN BRIDGE

3. APPROVE ENCROACHMENT AGREEMENTS WITH FRESNO
IRRIGATION DISTRICT (FID) TO CONSTRUCT TWO
PEDESTRIAN BRIDGES ACROSS FID'S CANALS (COUNCIL
DISTRICTS 2 AND 7)

RECOMMENDATIONS

Adopt finding of a Categorical Exemption, the Del Mar Avenue pedestrian bridge has no
potential to adversely impact air quality or any other environmental area, therefore, it is exempt
from CEQA pursuant to CEQA Guidelines-1 5302(c)/Class 1.

Adopt finding of a Categorical Exemption, the Ninth Street pedestrian bridge has no potential to
adversely impact air quality or any other environmental area, therefore, it is exempt from CEQA
pursuant to CEQA Guidelines-15302(b)/Class 2.

Staff recommends that the Council approve and authorize the Public Works Director or his
designee to execute two (2) encroachment agreements to encroach in the area of FID's
easement. The encroachment agreements with FID are necessary for the construction of two
(2) pedestrian bridges across FID canals. The construction of the pedestrian bridges will provide
public access across the FID canal crossings. The pedestrian bridges are proposed at the FID
Gould Extension No. 51 canal at Ninth Street, south of Dakota. and at FID Herndon No. 39 at
Del Mar Avenue, north of Shields Avenue.
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EXECUTIVE SUMMARY

Staff has determined that the Del Mar pedestrian bridge, north of Shields Avenue, fits within the
definition of a Categorical Exemption. The Del Mar pedestrian bridge has no potential to
adversely impact air quality or any other environmental area, therefore, it is exempt from CEQA
pursuant to CEQA Guidelines-15302 (c)/Class 1.

Adopt finding of a Categorical Exemption, the Ninth Street pedestrian bridge, south of Dakota
Avenue, has no potential to adversely impact air quality or any other environmental area,
therefore, it is exempt from CEQA pursuant to CEQA Guidelines-15302 (b)/Class 2.

FY 2008 City Council appropriated $500,000 from the Bankside Trail Project into Contingency.
The funds were designated to be used for pedestrian improvements adjacent to irrigation
canals,

Staff recommends that the Council approve and authorize the Public Works Director or his
designee to execute two (2) encroachment agreements to encroach in the area of FID's
easement. The encroachment agreements with FID are necessary for the construction of two
(2) pedestrian bridges across FID canals. The construction of the pedestrian bridges will provide
public access across the FID canals as part of a Suggested Route to school and allow access
over FID canals to prevent direct unprotected canal crossings. The pedestrian bridges are
proposed at the FID Gould Extension No. 51 canal at Ninth Street, south of Dakota, and at FID
Herndon No. 39 at Del Mar Avenue, north of Shields Avenue.

BACKGROUND

Staff has determined that the Del Mar Avenue pedestrian bridge, north of Shields Avenue, fits
within the definition of Categorical Exemption as set forth in CEQA Guidelines, Section 15301
(c)/Class 1 exemption. The minor alteration of existing public facilities, such as streets,
sidewalks, etc., involving no expansion of use beyond that existing at this time, are exempt from
CEQA requirements. Section 15304(h)/Class 4 exemption reads: the creation of bicycle lanes
on existing rights-of-way. Class 4 consists of minor public or private alterations in the condition
of land, water, and/or vegetation which do not involve removal of healthy, mature, or scenic trees
except for forestry and agricultural purposes. The pedestrian bridge at Del Mar Avenue is
proposed to be built within the existing Herndon Canal easement and does not involve the
removal of healthy, mature or scenic trees.

Staff has determined that the Ninth Street pedestrian bridge, south of Dakota Avenue, fits within
the definition of Categorical Exemption as set forth in CEQA Guidelines, Section 15302(b)/Class
2 exemption which reads: replacement of a commercial structure with a new structure of
substantially the same size, purpose, and capacity. The replacement of existing facilities, such
as sidewalks, bicycle, and pedestrian trails, involving no explanation of use beyond that existing
at this time, are exempt from CEQA requirements.

FY 2008 City Council appropriated $500,000 from the Bankside Trail Project into Contingency.
The funds were designated to be used for pedestrian improvements adjacent to irrigation
canals.
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The City Council approved $60,000 set forth in PART Il of the Annual Appropriation Resolution
No. 2007-214 from the existing Contingency that City Council appropriated from the Bankside
Trail Project for pedestrian facilities adjacent to irrigation canals. The revised allocations will be
used for preliminary engineering for pedestrian facilities adjacent to irrigation canals that are
part of the previously approved Herndon Canal Bankside Trail capital project. The funding will
provide for consulting services to design and engineer pedestrian improvement projects to allow
protected access over Fresno Irrigation District (FID) canals to prevent unprotected canal
Crossings.

Staff identified four (4) locations where pedestrians have direct access to FID canals. Public
Works proposed to solicit and hire a consultant to design pedestrian crossings over FID canals
and/or barriers to discourage unprotected pedestrian travel through the canals. City staff
negotiated in good faith to hire a consultant to provide design services for pedestrian Crossings
over FID canals. The City was unsuccessful in securing a consultant within budget constraints.
City Design staff is providing the design and engineering for the two above-mentioned
pedestrian bridges.

1. East side of Cedar Avenue, south of Dakota Avenue; this site was identified as needing a
barrier and extending an existing sidewalk to an existing bridge crossing. The barrier will
discourage pedestrians from directly walking into the canal and will provide a safe path of
travel. This project was designed and completed in 2008 by City maintenance forces.
(Council District 4)

2. Ninth Street, south of Dakota: there is an existing pedestrian crossing over the FID canal.
Due to the poor condition of the bridge and pedestrian barrier, they both need to be
replaced. This project is being designed by the City. The encroachment agreement with FID
is necessary for the construction of a pedestrian bridge to allow safe access over FID canal
to prevent direct canal crossings. (Council District 4)

3. At the intersection of Clark Street and Floradora Avenue. It was determined by Public Works
and FID that a pedestrian bridge was not necessary at this location. This location would not
serve as a Suggested Route to School and was eliminated as a possible pedestrian bridge
crossing. (Council District 7)

4. Del Mar Avenue at the canal, north of Shields Avenue; this site has been identified as
needing a pedestrian bridge to allow access over FID canals to prevent unprotected direct
canal crossings. The nearest crossing point over the canal is approximately one thousand
three hundred feet (1,300") west of this location at Maroa Avenue and Cortland Avenue.
To alleviate this inconvenience and discourage walking through the canal, Public Works is
proposing to install a barrier and designated pedestrian crossing over the FID canal. The
encroachment agreement with FID is necessary for the construction of a pedestrian bridge
to allow access over FID canal to prevent direct canal crossings. (Council District 7)

The encroachment agreements with FID are necessary for the construction of two (2)
pedestrian bridges. The construction of the pedestrian bridges will provide safe public access
across the FID canals as part of a Suggested Route to school and allow access over FID canals
to prevent direct canal crossings. The pedestrian bridges are proposed at the FID Gould
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Extension No. 51 canal at Ninth Street, south of Dakota, and at FID Herndon No. 39 at Del Mar
Avenue, north of Shields Avenue.

Staff recommends that the Council now authorize the Public Works Director to execute the
encroachment agreements on behalf of the City of Fresno.

The City Attorney’'s Office has reviewed and approved to form the attached encroachment
agreements.

FISCAL IMPACT

There will be no impact to the City's General Fund.

PNWIEB/MM.yeam
Adopl CEQA Mollce of Exmpl — Two Ped Bridges FID Canals 7-16-09

Attachments: Fiscal Impact Statement
Categorical Exemptions
Encroachment Agreements




FISCAL IMPACT STATEMENT

PROGRAM: PW00313 - PEDESTRIAN BRIDGE CROSSINGS ACROSS FID CANALS

RECOMMENDATION

TOTAL OR
CURRENT

ANNUALIZED

Direct Cost

Indirect Costs:
Contract management,
design coordination, etc.,
(estimated)

TOTAL COST $60.000

Additional
Revenue or Savings
Generated

Net City Cost el

Amount Budgeted
(If none budgeted,

identify source): $60.000

Indirect cost consists of the following:

Project Management $20,000
Design $30,000
Preliminary Surveying $5,000

Printing, Purchasing, etc. $5.000

Total $60,000




CITY OF FRESNO
CATEGORICAL EXEMPTION
ENVIRONMENTAL ASSESSMENT NO. EA-09-06

THE PROJECT DESCRIBED HEREIN IS DETERMINED TO BE CATEGORICALLY
EXEMPT FROM THE PREPARATION OF ENVIRONMENTAL DOCUMENTS
PURSUANT TO ARTICLE 19 OF THE STATE CEQA GUIDELINES.

APPLICANT:

PROJECT LOCATION:

PROJECT DESCRIPTION:

City of Fresno (Contact: Mark Johnson)
Public Works Department

2600 Fresno Street

Fresno, California 93721

Pedestrian bridge near North Ninth Street, south of East Dakota Avenue

The City of Fresno Is proposing to replace an existing pedestrian bridge
which crosses the Dry Creek Canal near North Ninth Street, south of East
Dakota Avenue. The new bridge will contain approach fencing, a walkway
and other related structures, The project is funded by Measure “C" funds.

This project is exempt under Section 1 5302(b)/Class 2 of the California Environmental Quality Act

(CEQA) Guidelines.
EXPLANATION:

Section 15302(b)/Class 2 exemption reads: replacement of a commercial
structure with a new structure of substantially the same size, purpose, and
capacity. The replacement of existing facilities, such as sidewalks, bicycle
and pedestrian trails, involving no expansion of use beyond that existing
at this time, are exempt from CEQA requirements.

Date: June 18, 2009

Prepared By: anner

ez
Planning Mam’g[;}

City of Fresno
Planning and Development Department
(558) 821-8277

Submitted by:




CITY OF FRESNO
CATEGORICAL EXEMPTION
ENVIRONMENTAL ASSESSMENT NO. EA-09-07

THE PROJECT DESCRIBED HEREIN IS DETERMINED TO BE CATEGORICALLY
EXEMPT FROM THE PREPARATION OF ENVIRONMENTAL DOCUMENTS
PURSUANT TO ARTICLE 19 OF THE STATE CEQA GUIDELINES.

APPLICANT:

PROJECT LOCATION:

PROJECT DESCRIPTION:

City of Fresno (Contact: Mark Johnson)
Public Works Department

2600 Fresno Street

Fresno, California 93721

Hemndon Canal, adjacent to North Del Mar Avenue between East Fedora
and East Cortland Avenues

The City of Fresno is proposing to construct a pedestrian bridge within the
Hemndon Canal easement. The bridge will contain approach fencing, a
walkway and other related structures, a portion of which will be located
within existing right-of-way. The project is funded by Measure “C" funds.

This project is exempt under Sections 15301(c)/Class 1 and 15304(h)/Class 4 of the California
Environmental Quality Act (CEQA) Guidelines.

EXPLANATION:

Under the Section 15301 (c)/Class 1 exemption, the minor alteration of
existing public facilities, such as streets, sidewalks, elc., involving no
expansion of use bayond that existing al this time, are exempt from CEQA
requirements. Section 15304(h)/Class 4 exemption reads: the creation of
bicycle lanes on existing rights-of-way. Class 4 consists of minor public or
private alterations in the condition of iand, water, and/or vegetation which
do not involve removal of healthy, mature, scenic trees except for forestry
and agricultural purposes. The pedestrian bridge is proposed to be buiit
within the existing Herndon Canal easement and does not Invoive the
removal of healthy, mature or scenic trees.

Date:; June 24, 2009

Frepared By: Israal Trejo, P r
Submitted by: é é ;E;,
ke SancheZ /
Planning Manager
City of Fresno

Planning and Development Department
(559) 621-8277




S

CITY CF FRESNO
Ciry Sl s 2 fice (Sriglnal)

Pocumentary Transfer Ty — 50,00

Far the Rewit it af?

FRESNQ IRRIGATION DISTRICT
EN-"? SOUTH ajtf/[Pf..ff AVENUE Kecardimg lnfiroration
FRESNO, CA 93725.2218

ENCROACHMENT AGREEMENT

LOCATION: N/W SHIELDS & BLACKSTONE AVENUES
APN:
CANAL: HERNDON NO. 39

THIS AGREEMENT 1s made effeclive as of // .47 2009, by and between the City of
Fresno, a municipal corporation (“City™) and the-Fresno Irrigation District, a California irrigation
district ("District”), with respect to the following facts:

A District is the owner of a canal easement and right-of-way for its Herndon No, 39
Canal and related facilities (the "Canal™). FID’s easement for the Canal divides North Del Mar
Avenue between East Fedora and East Cortland Avenues (the “Easement™).

B. City desires to encroach into the Easement to install and maintain a pedestrian
bridge structure connecting North Del Mar Avenue over the Canal. along with related abutments,
approach fencing. walkway and other related structures as shown on Exhibit “A™ attached hereto,
incorporated herein by this reference (the “Encroachments™).

s District is willing to allow the Encroachments described above on the terms and
conditions set lorth in this Agreement.

THEREFORE, in consideration of the mutual covenants and conditions contained in this
Agreement, the parties agree as follows:

1 Encroachment for Pedestrian Bridge. District hereby consents to City's
installation, maintenance or removal of the Encroachments within the Eascment. subject to the
paramount right of District to the full and beneficial use and enjoyment of the Fasement. Prior to

FID No. 2009-D039-41615-01 Encroachrent ]



nstallation of the Encroachments. City shall submit 1o Distriet for District’s approval a site plan
which clearly indicates the nature, size, material and location of all Encroachments to be installed
within the Easement. All Encroachments shall be installed in accordance with the approved site
plan on a schedule approved by District to avoid interference with District's water delivery and
maintenance schedules. District shall have the right to inspect the installation of the
Encroachments to confirm conformanee with the site plan. City acknowledges and agrees that
District’s right to approve the installation and construction of the Encroachments as provided in
this Agreement (i) is solely for the benefit of District, (ii) shall not assign to District any
responsibility for the safe and proper construction of the Encroachments, and (iii) shall not result
in District’s assumption of any liability for the Encroachments.

2. Costs of Encroachments. City shall bear all costs of installing, maintaining,
repairing and replacing the Encroachments.

3. Maintenance of Encroachments. City shall at all times maintain the
Encroachments so as not to interfere with the normal operation and maintenance of the Canal.
Should City fail to maintain, repair, or replace the Encroachments, District shall have the right
(but not the obligation) to perform any maintenance, repair, replacement, or removal necessary
for District’s unhindered use of the Fasement following reasonable written notice to City. City
shall be responsible Lo reimburse District on demand for any reasonable cost incurred by Distriet
in connection with the Encroachments. with interest at the rate of 10% per annum on any unpaid
balance of said costs to accrue starting 30 days after written demand for payment is made,

4. Repair of Canal. City shall repair or replace at City's sole expense any portion of
the Canal damaged by or as a result of the installation, maintenance, repair or replacement of any
of the Encroachments. In the event City fails, neglects, or refuses to repair or replace the
damaged portions of the Canal within 30 days after written notice from District or otherwise fails
to proceed diligently in repairing or replacing any damaged portion of the Canal, District shall
have the right, but shall not be required, to make any such repairs or replacements, and City shall
repay to District the cost of any such repairs or replacement with interest at the rate of 10% per
annum from the date(s) amounts were expended by District for such relocation.

5: Increased Maintenance Expenses. The parties acknowledge that, as a result of the
installation of the Encroachments, District's cost for maintenance of the Canal may be increased
due to additional reasonable precautions and actions that will be necessary in order to access the
Canal without affecting the Encroachments. The partics shall cooperate in connection with the
mairitenance of the Canal, and shall meet and confer regarding the purported increased
maintenance resulting from the Canal. City shall, within 30 days afler written demand from
District, reimburse District for the cost of such additional precautions and actions that would not
have been necessary if the Encroachments had not been installed, with interest at the rate of 10%
per annum on any unpaid balance of said costs to accrue starting 30 days after written demand for
payment 1s made.

6. Installation of Encroachments. City shall comply with all federal, state and local
codes and ordinances regarding the installation, maintenance, repair and replacement of any

FI Mo, 2009-TH039-1 161501 Encroachment 2




Encroachments. City shall locate, construct, and maintain the Encroachments in such a manner
and of such material as may be required to prevent interference with District's present or future
uses of the Easement.

7. Title to Property. All Encroachments installed or constructed pursuant to this
Agreement shall be the property of City. The Easement and the Canal shall remain the property
of District, and City shall have no right, title or interest therein except as expressly provided
herein, Without limiting the generality of the foregoing, the manner, method and time of
conducting and discharging water through the Canal shall be in the sole and absolute control of
District, and the nature and extent of the Easement shall in no way be diminished or restricted by

the Encroachments. Excepl as herein otherwise provided, neither District nor City shall have any

right, title, or control over the other’s property, except as provided by law.

8. No Grant of Real Property Rights. Notwithstanding any other provision of this
Agreement, nothing herein shall constitute a grant of any real property rights to City, C ity
acknowledges that all rights required for the Encroachments must be acquired from other parties
(to the extent that City does not already have such rights). By this Agreement. District is only
agreeing not to object to the location of Encroachments within the Easement (subject to the terms
and conditions set forth herein), and is not purporting to grant any rights to install the
Encroachments (except as set forth herein),

9. Release. District shall not be liable for any damage to the Encroachments, or Lo
any other City property associated with the Encroachments. that may result from District’s
operation, maintenance, repair or replacement of the Canal. with the exception of damage caused
by District’s gross neglect of care in performing operations, maintenance, repair, or replacement
of the Canal.

10, No Precedent. The rights herein granted Lo Cily are limited to the
Encroachments and shall not constitute a precedent for the granting of any other permission for
encroachments upon any other casement or right-of-way of District, C ity acknowledges and
agrees that the rights herein granted are not intended to diminish the rights of Districl in the use
or maintenance of its facilities.

11, Indemnity.

() City shall indemnify, hold harmless and defend District and cach of its
directors, officers, employees and authorized volunteers from any and all loss, liability,
fines, penaltics, forfeitures, costs and damages (whether in contract, tort or strict liability,
including but not limited to personal injury, death at any time and property damagc)
incurred by District, City or any other person, and from any and all claims, demands and
actions in law or equity (including attorney’s fees and litigation expenses). arising from
the negligent or intentional acts, omissions or willful misconduet of City or any of its
officers, officials, employees, agents or authorized volunteers in its ownership or use of
the Encroachmenis.

FID Mo, 2009-0032-] 161501 Encroochment 3




(b) District shall indemnify, hold harmiess and defend City and each of its
officers, officials, employees, agents and authorized volunteers from any and all loss,
liability, fines, penalties, forfeitures, costs and damages (whether in contract, lort or strict
hability, including but not limited to personal injury, death at any time and property
damage) incurred by the City, District, or any other person, and from any and all claims,
demands and actions in law or equity (including attorney’s fees and litigation expenses)
arising from the negligent or intentional acts, omissions or willful misconduct of District
or any of'its directors, officers, employees, agents or authorized volunteers in its
ownership, maintenance and use of the Canal, to the extent that City’s liability arises
from its ownership or operation of the Encroachments.

(c) In the event of concurrent negligence on the part of City or any of its
officers, officials, employees, agents or authorized volunteers, and District or any of its
directors, officers, employees, agents or authorized volunteers, the liability for any and all
such elaims, demands and actions in law or equity for such losses, fines, penalties,
lorfeitures, costs and damages shall be apportioned under the State of California's theory
of comparative negligence as presently established or as may be modified hercalter,

{d) This section shall survive termination or expiration of this A greement,

12. Existing Rights Not Affected. Nothing herein shall be construed as a release or
waiver of any claim which District may have as of the date of this Agreement with respect to any
City encroachments within the Easement which do not comply with the terms of this Agreement
or which are not otherwise authorized by law or by agreement between the parties,

13. Termination for Default. District shall have the right to terminate this
Agreement upon City's failure to cure a default of this Agreement within thirty (30) days after
written notice thereol from the District, in addition to any other rights District may have at law or
in equity for such default. Upon such termination, the City shall remove the Encroachments and
repair any damages 1o the Canal caused by such removal, at City's expense.

14. Further Assurances. From time to time and at any time after the execution and
delivery hereof, each of the parties, at its own expense, shall execute, acknowledge and deliver
any further instruments, documents and other assurances reasonabl y requested by the other party,
and shall take any other action consistent with the terms of this A greement that may reasonably
be requested by the other party, to evidence or carry out the intent of this Agreement.

15. Entire Agreement. This Agreement constitutes the entire agreement between the
parties pertaining to the subject matter contained in it and supersedes all prior and
contemporancous agreements, representations, and understandings of the partics pertaining
hereto. No supplement, modification, or amendment of this Agreement shall be binding unless
executed in writing by all of the partics hereto.

16. Waiver. Waiver of any breach of this Agreement by any party hereto shall not
constitute a continuing waiver or a waiver of any breach of the same or another provision of this
Agreement.

FID No. 2009-D039-11615-01 Encroachment 4




I7. Binding Effect, This Agreement shall be hinding upon and inure to the benefit of
the assigns and suceessors of the parties hereto.

18.  Legal Fees. Should any legal action or proceeding be commenced between the
partics hereto concerning this Agreement, or the rights and duties of either party in relation
thereto, the party prevailing in such action or proceeding shall be entitled, in addition to such
other relief as may be granted, to recover from the other party its reasonable attorneys’ and
paralegals” fees and other legal expenses incurred in connection with such action or proceeding.

19, Governing Law. This Agreement shall be governed by the laws of the State of
California.
20, Construction. All words used in this Agreement shall be construed to include the

plural as well as the singular number and vice versa. Words used herein in the present tense shall
include the future as well as the present, and words used in the masculine gender shall include
the feminine and neuter genders.

21, Parties in Interest. Nothing in this Agreement, whether expressed or implied, is
mtended to confer any rights or remedies on any persons other than the parties hercto and their
respective successors and assigns, nor is anything in this Agreement intended 1o relieve or
discharge the obligation or liability ol any third person to any party to this Agreement, nor shall
any provision give any third person any right of subrogation or action over and against any party
to this Agreement.

22. Notices. All notices and other communications required under this Agreement
shall be in writing and shall be deemed to have been duly given (1) on the date of service. if
served personally on the person to whom notice is to be given, (i1) on the date of service if sent
by telecopier with confirmation of successful transmission, provided that notices received hy
telecopier after 5:00 p.m. shall be deemed given on the next business day, (iii) on the next
business day afler deposit with a recognized overnight delivery service, or (iv) on the third day
aller mailing, if mailed to the party to whom notice is to he given by first class mail, registered or
certified, postage-prepaid, and properly addressed as follows:

To District:  Fresno Imigation District
2907 South Maple Avenue
Fresno, CA 93725-2218
Attn: General Manager
Fax: (559) 233-8227

To City: City of Fresno

Attn: City Engincer
Fax:

FID N 2009-D039-11615-01 Encroschment 5




A party may change its address for notices by providing notice to the other parties as provided

above,

IN WITNESS WHEREOF, the parties have exceuted this Agreement to be effective as of the

date [irst above wrilten.

“City™

CITY OF FRESNO

By M ,ﬂbr
Scott Mozier, Assistant Difector, Public

Works Department

ATTEST:

ca E. Klisch 7/22/09
City Clerk

APPROVED AS TO FORM:
JAMES C. SANCHEZ

City Attorney
By: : !ﬂtﬂl
Katherine Bradley Jale

Deputy City Attorney [1i

REVIEWED BY:

/"l

( {zﬂ / % #hﬂ,cﬁgﬁz-f_,;
E I,pcn Bafuelos, Assistant Public Works
Director

Department of Public Works

FID MNo. 2009-D03%9-J1615-01 Encroachment

“Distriel”
FRESNO IRRIGATION DISTRICT

By C___W&ir——

Jeff Boswell. President

By: jﬁ/? /é’nwé |

Gary R, S¢rrato, Secretary
i :
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STATE OF CALIFORNIA )
)SS.
COUNTY OF 250 )

on //, 27, 2809 | before me, _A/f/??}ﬁ &{ff/ . Notary Public,

personally appeufed _ &}f Obswer) 9 Q@;}qﬁ_ crrafy _
who proved to me on the basi§ of satisfactory evidenceqo be the person(s) whose name(s 4s/are

subscribed to the within instrument and acknowledged to me that-hedshedthey exccuted the same
in hisher/their authorized capacity(ics), and that by-histher/their si gnature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the mstrument.

I certify under penalty of perjury under the laws of the State of California that the
foregoing paragraph is true and correct.

7.
T - Whed
m:wm : Notary Public

STATE OF CALIFORNIA )
)5S,
COUNTY OF )

On . beforeme,
personally appeared o i o o,
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

__. Notary Public,

| certify under penalty of per| ury under the laws of the State of California that the
foregoing paragraph is true and correct.

Notary Public

STATE OF CALIFORNIA )

)5S,
COLINTY OF )
FIE Mo, 2000-D039-J 161 5-01 Envrouchment 8




On gf._{ LYy 22, 2e¢s9 |, before nw.__fy) EuETH )’-]_:._«'?H;f_j,}_ﬁ_;_l;ﬁ&lﬂr. Notary Public,

personally appeared Sterr Mozite .
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his‘her/their authorized capacity(ies), and that by his/her/their si gnature(s) on the instrument
the person(s), or the entity upon behall of which the person(s) acted, executed the instrument.

I certify under penalty of perjury under the laws of the State of California that the
foregoing paragraph is true and correct.

: y J .
Notary Public : e

STATE OF CALIFORNIA )
IS5,
COUNTY OF )

On o , belore me, , Notary Public,
personally appeared _ .
who proved to me on the basis of satistactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his‘her/their authorized capacity(ies), and that by his’her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under penalty of perjury under the laws of the State of California that the
foregoing paragraph is true and correct.

MNotary Public
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CITY OF FRESND

Caty Clatk's Cfice [Orginal)

Docupieniery Fransfer oy — S0

For the Bemefly of:

FRESNO IRRIGATION DISTRICT
27 XOUTH MAPLE AVENUE Recording fuformatian
FRESNG, CA 9317252218

ENCROACHMENT AGREEMENT

LOCATION: S/E DAKOTA AVENUE& NINTH STREET
APN:
CANAL: GOULD EXTENSION NO. 151

THIS AGREEMENT is made effective as of/Zz/ 27 . 2009, by and between the City of
Fresno. a municipal corporation (“City”) and the Fresnofrrigation District, a California irigation
district (“District™), with respect to the following facts:

A. District is the owner of a canal easement and right-ol~way recorded on November
21, 1978 as Document Number 130063 Official Records of Fresno County, for its Gould
Extension No. 151 Canal and related facilitics, as shown on Exhibit “A™ attached hereto.
incorporated herein by this reference (the “Easement™).

B. City desires to encroach into the Easement to remove an existing pedestrian
bridge, and to install and maintain a new bridge, abutments, approach fencing, walkway and
other related structures as shown on Exhibit “B™ attached hereto. incorporated herein by this
reference (the “Encroachments™).

(L District is willing to allow the Encroachments described above on the terms and
conditions set forth in this Agreement,

THEREFORE, in consideration of the mutual covenants and conditions contained in this
Agreement, the partics agree as follows:

l. Encroachment for Pedestrian Bridee. District hereby consents to City's removal
ol the existing pedestrian bridge and related structures, and to the installation, maintenance or
removal of the Encroachments within the Easement, subject to the paramount right of District to
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the full and beneficial use and enjoyment of the Easement. Prior to installation of the
Encroachments. City shall submit to District for District’s approval a site plan which clearly
indicates the nature, size, material and location of all Encroachments to be installed within the

2. Easement. Removal of the existing bridge, and installation of all new
Encroachments, shall be in accordance with the approved site plan on a schedule approved by
District 1o avoid interference with District’s water delivery and maintenance schedules, District
shall have the right to inspect the installation of the Encroachments to confirm conformance with
the site plan. City acknowledges and agrees that District’s right to approve the installation and
construction of the Encroachments as provided in this Agreement (i) is solely for the benefit of
District, (ii) shall not assign to District any responsibility for the safe and proper construction of
the Encroachments. and (iii) shall not result in District’s assumption of any liability for the
Encroachments,

3. Costs of Encroachments. City shall bear all costs of removing the existing
pedestrian bridge and related structures, and ofinstalling, maintaining, repairing and replacing
the Encroachments.

4, Maintenance of Encroachments. City shall at all times maintain the
Encroachments so as not to interfere with the normal operation and maintenance of the Canal.
Should City fail to maintain, repair. or replace the Encroachments, District shall have the right
(but not the obligation) to perform any maintenance, repair, replacement, or removal necessary
tor District’s unhindered use of the Easement tollowing reasonable written notice to City. City
shall be responsible to reimburse District on demand for any reasonable cost incurred by District
in connection with the Encroachments, with interest at the rate of 10% per annum on any unpaid
halance of said costs to accrue starting 30 days after wrilten demand for payment is made.

5: Repair of Canal, City shall repair or replace at City’s sole expense any portion of
the Canal damaged by or as a result of the removal of the existing pedestrian bridge and the
installation, maintenance, repair or replacement of any of the Encroachments. In the event City
fails, neglects, or refuses to repair or replace the damaged portions of the Canal within 30 days
aller written notice from District or otherwise fails to proceed diligently in repairing or replacing
any damaged portion of the Canal, District shall have the night, but shall not be required, to make
any such repairs or replacements, and City shall repay to District the cost of any such repairs or
replacement with interest at the rate of 10% per annum from the date(s) amounts were expended
by District for such relocation.

6. Increased Maintenance Fxpenses, The parties acknowledge that, as a result of the
installation of the Encroachments. District’s cost for maintenance of the Canal may be increased
due to additional reasonable precautions and actions that will be necessary in order to access the
Canal without affecting the Encroachments. The parties shall cooperate in connection with the
maintenance of the Canal, and shall meet and confer regarding the purported increased
maintenance resulting from the Canal, City shall, within 30 days after written demand from
District, reimburse District for the cost of such additional precautions and actions that would not
have been necessary if the Encroachments had not been installed, with interest at the rate of 10%
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per annum on any unpaid balance of said costs to accrue starting 30 days after written demand for
payment is made.

T Installation of Encroachments, City shall comply with all federal. state and local
codes and ordinances regarding the removal of the existing pedestrian bridge and the installation,
maintenance, repair and replacement of any Encroachments. € ity shall locate, construct, and
maintain the Encroachments in such a manner and of such material as may be required to prevent
interterence with District’s present or future uses of the Fasement.

b Title to Property. All Encroachments installed or constructed pursuant o this
Agreement shall be the property of City. The Easement and the Canal shall remain the property
of District, and City shall have no right, title or interest therein except as expressly provided
herein. Without limiting the generality of the foregoing, the manner, method and time of
conducting and discharging water through the Canal shall be in the sole and ahsolute control of
District, and the nature and extent of the Easement shall in no way be diminished or restricted by
the Encroachments. Except as herein otherwise provided, neither District nor City shall have any
right. title, or control over the other's property, except as provided by law.

9. No Grant of Real Property Rights. Notwithstanding any other provision of this
Agreement, nothing herein shall constitute a grant of any real property rights to City. City
acknowledges that all rights required for the Encroachments must be acquired from other partics
(to the extent that City does not already have such rights), By this Agreement, District is only
agreeing not to object to the location of Encroachments within the Easement (subject to the terms
and conditions set forth herein), and is not purporting to grant any rights to install the
Encroachments (except as sct forth herein),

10.  Release. District shall not be liable for any damage to the Encroachments, or to
any other City property associated with the Encroachments, that may result from District’s
operation, maintenance, repair or replacement of the Canal, with the exception of damage caused
by District’s gross neglect of care in performing operations, maintenance, repair, or replacement
of the Canal.

11. No Precedent. The rights herein granted to City are limited to the
Encroachments and shall not constitute a precedent for the granting of any other permission for
encroachments upon any other easement or right-of-way of District. City acknowledges and
agrees that the rights herein granted are not intended to diminish the rights of District in the use
or maintenance of its facilitics,

12. Indemnity.

(a) City shall indemnify, hold harmless and defend District and each of its
directors, officers, employees and authorized volunteers from any and all loss, liability,
fines, penalties, forfeitures, costs and damages (whether in contract, tort or strict liability,
ncluding but not limited to personal injury, death at any time and property damage)
incurred by District, City or any other person, and from any and all claims, demands and
actions in law or equity (including attorney’s fees and litigation expenses), arising from
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the negligent or intentional acts, omissions or willful misconduct of City or any of its
officers, officials, employees, agents or authorized volunteers in its ownershi p or use of
the Encroachments.

(b) District shall indemnify, hold harmless and defend City and each of its
officers, officials, employees, agents and authorized volunteers from any and all loss,
liability, fines, penalties, forfeitures, costs and damages (whether in contract, tort or strict
liability, including but not limited to personal mjury, death at any time and property
damage) incurred by the City, District, or any other person, and from any and all claims,
demands and actions in law or equity (including attorney’s fees and litigation expenses)
ansing [rom the negligent or intentional acts, omissions or willful misconduct of District
or any of its directors, officers, employees, agents or authorized volunteers in its
ownership, maintenance and use of the Canal. to the extent that City’s liability arises
from its ownership or operation of the Encroachments,

ic) In the event of concurrent negligence on the part of City or any of its
olficers, officials, employees, agents or authorized volunteers, and District or any of its
directors, officers, employees, agents or authorized volunteers, the ltability for any and all
such claims, demands and actions in law or equity for such losses. fines, penaltics,
forfeitures, costs and damages shall be apportioned under the State of California's theory
ol comparative negligence as presently established or as may be modified hereafter.

(d) ['his section shall survive termination or expiration of this Agreement.

13. Existing Rights Not Affected. Nothing herein shall be construed as a release or
waiver of any claim which District may have as of the date of this Agreement with respect to any
City encroachments within the Easement which do not comply with the terms of this Agreement
or which are not otherwise authorized by law or by agreement between the parties.

14. Termination for Default. District shall have the ri ght to terminate this
Agreement upon City’s failure to cure a default of this Agreement within thirty (30) days after
wrilten notice thereof from the District, in addition to any other rights District may have at law or
in equity for such default.

5. Further Assurances. From time to time and at any time after the exccution and
delivery hereof, each of the partics, at its own expense, shall execute, acknowledge and deliver
any further instruments, documents and other assurances reasonably requested by the other party,
and shall take any other action consistent with the terms of this Agreement that may reasonably
be requested by the other party, to evidence or carry out the intent of this Agreement.

16. Entire Agreement. This Agreement constitutes the entire agreement between the
parties pertaining to the subject matter contained in it and supersedes all prior and
contemporancous agreements, representations, and understandings of the partics pertaining
hereto. No supplement, modification, or amendment of this Agreement shall be binding unless
executed in writing by all of the parties hereto,
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b7 Waiver. Waiver of any breach of this Agreement by any party hereto shall not

constitute a continuing waiver or a waiver of any breach of the same or another provision of this
Agreement.

I8.  Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the assigns and successors of the parties hereto,

19. Legal Fecs. Should any legal action or proceeding be commenced between the
partics hereto concerning this Agreement, or the rights and dutics of either party in relation
thereto, the party prevailing in such action or proceeding shall be entitled, in addition to such
other relief as may be granted, to recover from the other party its reasonable attorneys’ and
paralegals’ fees and other legal expenses incurred in connection with such action or proceeding.

20). Governing Law. This Agrecment shall be governed by the laws of the State of
California.

21, Construction. All words used in this Agreement shall be construed 1o include the
plural as well as the singular number and vice versa. Words used herein in the present lense shall
include the future as well as the present, and words used in the masculine gender shall include
the feminine and neuter genders.

22. Partics in Interest. Nothing in this Agreement, whether expressed or implied, is
mtiended to confer any rights or remedics on any persons other than the parties hereto and their
respective successors and assigns, nor is anything in this Agreement intended to relieve or
discharge the obligation or liability of any third person to any party to this Agreement, nor shall
any provision give any third person any right of subrogation or action over and againsl any party
to this Agreement.

23, Notices. All notices and other communications required under this Agreement
shall be in writing and shall be deemed to have been duly given (i) on the date of service, if
served personally on the person to whom notice is to be given, (i1) on the date of service il sent
by telecopier with confirmation of successful transmission, provided that notices received by
telecopier afier 5:00 p.m. shall be deemed given on the next business day, (ii1) on the next
business day afler deposit with a recognized overnight delivery service, or (iv) on the third day
after mailing, if mailed to the party to whom notice is to be given by first class mail. registered or
certified, postage-prepaid, and properly addressed as follows:

To District:  Fresno Irrigation District
2907 South Maple Avenue
Fresno, CA 93725-2218
Attn: General Manager
Fax: (559)233-8227
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To City: City of Fresno

Attn: City Engineer
Fax:

A party may change its address for notices by providing notice to the other parties as provided
above.

[remainder of page intentionally lefi blank/
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IN WITNESS WHEREOF, the partics have executed this Agree
date first above wntten.

*City™
CITY OF FRESNO

By z’f’/?f{ *7_'2\’}-"—

Scolt Mozier, Assistant Diréctor. Public
Warks Department

ATTEST:

R 'e-::ul' Klisch 7ii2i09
CHy Clerk

APPROVED AS TO FORM:
JAMES C. SANCHEZ,

City Attorney
By: % ula
Katherine Brddlew Date

Deputy City Attorney [11

REVIEWE[} BY:

_f
-

5 ":’

. / '-;
T [ i or
l*!‘rr:n Bafiuelos, Assistant Public Works
Drector

Department of Public Works
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ment to be effective as of the

FRESNO IRRIGATION DISTRICT

By |
Jeff Bos

L7
By: /Ja

Gary R

well, President

~ e

T i T "_,-{:-'ng:.—z.a-
: Se]'mlu, Secretary
.
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THIS INDENTURE, made and entered into this 19th
day of October » 1978 | by and between C. T. GAZAWAY

and WILLIE NELL CAZAWAY - Hushand and Wife -

as Grantors, and FRESNO IRRIGATION DISTRICT, a public corporation in the
County of Fresno, State of California, as Grantee,

Grantors, for good and valuable consideration, do hereby
.grant to Grantee a perpetuai and exclusive right and easement to relocate,
reconstruct, enlarge, improve, maintain, repasir, and use the channel of

ri~ Blg Dry Creek, and to construct, reconstruct, install, and enlarge, im-

' prove, repeir, maintain, znd use a canal nnd}or pipeline or pipelines,

i

1«-(#- ‘-.“’/

etary

{L
T

and to flow and conduct water in and through said channel of said Dry
: ek and/or said canal and/or said pigelina or pipelines across, over,
through, and under the following described real property in the

unincorporated territory » County of Fresno, State of California,
to wit:

-~

T, E

-'.
W

and nn.kehalf of Fresno Trripation Discricr

N
prde

ed

for

See Exhibit "A" attached and made a part hereof,

k

cep

hee
/o
T

> together with & secondary easement for access to and egress from said
primary easement and for all other gurpaaes reasonably necessary, con-
‘=z venient, or incidental to the use of said primary easement, including
but not limited to the construction, maintenance, and use of roadways
thereon and the removal of trees, SBtructures, and other obstructions which
may interfere with Grantee's uie of either of said easements or any rights
granted hereby, Said secondary easement is described as follows

See Exhibit "B" sttached and made & part hereof,

Grantors expressly reserve unto themselves the right
to also use any part of the property included within said secondary ease-
ment for any purpose connected with Grantors' use of their adjoining
lands so long as said use is nor inconsistent with or dees not interfere

with Grantees' use of its said casements or any right hersin granted co
Grantee.

IN WITNESS WHEREOF, Grantors have executed this Grant
the day and vear first above written.

Signed and delivered
in the presence of:

I~
QYo Wb v o
s .
GIS 375y
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EXHIBIT "a"

That portien of Lot 17 in National Colony per map recorded in

Book | of Records of Surveys at page 38, Fresno County Records deseribed
as Follows:

BEGINNING at the southwest corner of the land conveyed to G. T.
Gazaway, et ux, by deed recorded November 29, 1977 in Book 6922 at page

439, Fresno County Official Records, said southwest corner bears 5.1°10'06"W.

410.00 feet from the intersection of the west line of said lot with the
;uugg lineHuf the north 20 feet of the S. E. Y of Section 23, T. 13 5.,
20 E.y M. DL M,

THENCE (1), along said west line, N.1"10"06"E., 2?9.58 feet
THENCE (2), S.B6"21'11" E., 48.683 Feer;

THENCE (3), S.B9®49'44"E., 87.41 feet to the east line of the westc 2
acres of said lot;

THENCE (4), along last said east line, S.1°10'06"W., 26.86 feet to the
south line ¢of the land conveyed by said deed;

THENCE (3), along last said south line, N.B89%43'57"W., 136.00 feet to
the point of beginning.

ACHNOWLEDGMENT OF SUBSCRIBING WITNESS

g <y Fonu FUAW-B (way o 8
Lr;f1ﬂ4 EETr
' raE 1Y
STATE OF CALIFORNIA, Couwty o FERBOO ol 5 _,J
(ST 23:‘!’.‘ day wf Gctth‘!r o by year swe Dheaiind nby humdied awd ﬂEVEﬂtY'Eiﬂht N

brfute wer, the padveiigned, o Wadory Pably o gmd for aod Comity swd. State, seaidimg thereis, dily comminmmed smd runes, pernslly appeaced
Stanton W. Greene

At i w bt Bt pamrmen mbure mawie an smbvnibed fo e wibhin miirament o o imbmrideg wilness fhenetu, sobo, Srwg by md dwly rwore dipoud

wid witd thar he repde i ble Lamnty of Fresno o Bindr wf, Collfornre;
A i e il G, T. Gazaway and Willle Nell Gazaway,

are

prrsnally hemwn po binm 1o ety primed’  dvsribed im sl mbars mame® smbireehid o i b s

surrnde fh samr; thai b, aflant, s wame ar o wrnen Bberita

o |

- e Frnn
GLORIA L, ADAM
¢ WOTARY PUBRAC - Co( il i | :
F  TRINCIERL CHCE 1 | e O, B

TRISHG  COURTY " o d
Fanm Jan, 26. 190, Glorie L. Adam

By e s Sy« T sl o]

Mot ird Pulblnt o srd loe s Commry sl Lias

Wrrnnss wry haowd and o floial el

=
s

Part of Document No. 79140-NTS, dated October 19, 1978
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EXHIBIT "'B"

BEGINNING at the westerly terminus of Course (2) described in
Exhibie "a™,

THENCE along Courses (2) and (3) as described in Exhibir "a". tha following
courses: (1), 5.86"21'11"E., 48,63 feet and {2y, 5.89%49'44" E. ,
87.41 feet to the east line of the west 2 acres of said lot;

THENCE (3), along said east line, N.1710'D6™E., 13.16 feer:

THENCE (4), S$.B89°25'06"W., 87.4%7 feer;

THENCE (5), N.86%21'11"W., 4B.70 feet to the west line of said lot:

THENCE (6), along sald west Hae, S.1%10"06"W. . 12.01 Feer to the point
of beginning.

Containing 0.012 of an acre, more or lese, in addicion to that
portion now acknowledged and being used for access Lo and the maéintenance
of the Dry Creek Canal.

Part of Document No, T9140-NTS, dated October 19, 1978
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STATE OF CALIFORNIA )
)SS.
COUNTY OF Zeeps) )

',
personally appeardd 2 /A Pk, 14t K. SEFIAST 4
who proved to me on the basis of satisfactory evidence tole the person(s) whose name(s Hs/are
subscribed to the within instrument and ack nowledged to me that hedshe/they executed the same
n-msther/their authorized capacity(ies), and that by disther/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

on /1lay A7, A% _%_,hgrm me, A!ﬁ? 78 ., Notary Public,

I certify under penalty of perjury under the laws of the State of Cahfornia that the
foregoing paragraph is true and correct,

% TET
. et

Notary Public
STATE OF CALIFORNIA )
)55,
COUNTY OF |
On - . before me, . Notary Public,

personally appeared L
who proved to me on the basis of satisfact ry evidence to he the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they exceuted the same
in his'her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under penalty of perjury under the laws of the State of Califomia that the
foregoing paragraph is true and correct.

Notary Public
STATE OF CALIFORNIA )

)55,
COUNTY OF )
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On_Jutw 2 2, 2009 .. before me, Kepwery Autrony doaqwaNotary Public,

personally appeared Seo7tT Moziep .
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(sy is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his'her/their signature(s) on the instrument
the person(sd, or the entity upon behalf of which the person(s) acted, executed the instrument.

L certify under penalty of perjury under the laws of the State of California that the
foregoing paragraph is true and correct.

KENNETH ANTHONY JOAGUIN M C/”M L ¢
Commission # 1844865 Notary Public 7

Notary Public - California f
Fresno County £

STATE OF CALIFORNIA )

COUNTY OF )

On __ , before me, . Nolary Public,
personally appeared
who proved (o me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his’her/their anthorized capacity(ies). and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument,

¥

I certify under penalty of perjury under the laws of the Stale of California that the
foregoing paragraph is true and correct.

Motary Public
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